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Remote Participation in Local
Government Board Meetings
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An important vote is on the agenda for a city council meeting tonight. One council member
is stuck in Chicago. May she call in and participate in the meeting and the vote by cell phone?
Can a board member be considered to be “present” if she is not physically at the meeting?
Governing boards of public entities increasingly face these questions as technology provides
an ever-increasing array of options for electronic communication. Some North Carolina local
governments currently allow members to “call in” to meetings, but no state statute specifically
authorizes this.

A local government board action is valid only if taken in a legal meeting.! A meeting is legal if
the applicable notice requirements have been met and a quorum is present.? This bulletin ana-
lyzes whether a board member can be considered to be present for purposes of a quorum if he
or she participates remotely by phone, video, or other method. It also considers whether a local
government has statutory authority to allow remote participation under a local policy. It con-
cludes that until the North Carolina legislature or courts explicitly address these questions, city
and county governing boards may be vulnerable to a legal challenge if a member who partici-
pates electronically casts a deciding vote or is necessary to establish a quorum.

Legal risk can be avoided if remote participation is allowed only when the member’s presence
is not necessary to constitute a quorum, where the matter involves discussion only, or where
the remote participant’s vote is not the deciding vote. Assuming remote participation is legal
in some or all situations, the question of whether members of a particular board may partici-
pate remotely is a matter for the board to decide—an individual board member does not have
an automatic right to participate if he or she is not physically present. This bulletin concludes
with some practical suggestions for issues that might be addressed in a locally adopted remote
participation policy.

The author is Associate Dean for Faculty Development and Professor of Public Law and Government
at the School of Government. The author gratefully acknowledges research assistance provided by
Christopher Tyner, School of Government Legal Research Associate.

1. Kistler v. Bd. of Educ. Randolph Cnty., 233 N.C. 400, 64 S.E. 2d 403 (1951); O’Neal v. Wake Cnty.,
196 N.C. 184, 145 S.E. 28 (1928).

2. Iredell Cnty. Bd. of Educ. v. Dickson, 235 N.C. 359, 70 S.E.2d 14 (1952).
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Statutory Provisions Governing Presence at Meetings
When analyzing the scope of local government authority, one typically looks for an affirmative
grant of authority. The absence of a prohibition is not enough to indicate that a particular action
will be legal.? There are no statutes that specifically authorize remote participation in meetings.*
State statutes do, however, grant broad authority for city and county governing boards to adopt
their own rules of procedure for meetings.> Cities may adopt local rules “not inconsistent with
the city charter, general law, or generally accepted principles of parliamentary procedure,”® and
county procedures must be “in keeping with the size and nature of the board and in the spirit
of generally accepted principles of parliamentary procedure.”” These provisions provide broad
authority for boards to manage the conduct of their meetings. A local rule adopted under this
authority could allow remote participation and delineate the circumstances and procedures
governing such participation. Indeed, several North Carolina local governments and numerous
state boards currently allow members to participate by phone.®

It may be argued, however, that the matter of whether a person must be physically present in
order to be counted toward a quorum, to vote, and to be considered present for all other legal
purposes is not a proper subject for a rule of procedure that is within the board’s discretion to
adopt. This specific question has not been addressed in the North Carolina statutes or case law.

The quorum statutes that apply to city and county governing boards set out the number of
members that must be present for a legally valid meeting to take place.” Nothing in these stat-
utes specifically says that members must be physically present to count toward a quorum. The
voting statute for cities,'” however, does specifically mention physical presence. It provides that a
person who fails to vote, has not been excused from voting, and yet remains “physically present”
is counted as voting “yes.” This could be read to reflect a legislative intent that physical presence

3. Lanvale Props., LLC v. Cnty. of Cabarrus, 336 N.C. 142, 150, 731 S.E.2d 800, 807 (2012); Jefferson
Standard Life Ins. Co. v Guilford Cnty., 225 N.C. 293, 34 S.E. 2d 430 (1945).

4.1In 2008, the General Assembly enacted local legislation authorizing the Hyde County Board of
Commissioners to conduct business using “simultaneous communication” (defined as a conference tele-
phone call or other electronic means). S.L. 2008-111. It might be argued that the enactment of this law
implies that such authority does not otherwise exist for counties or other local governments. Language
in the act itself suggests that the legislature anticipated the possibility of this argument and took steps
to prevent it. Section 3.2 of the act says, “Nothing in this act shall be construed to affect the validity of
actions related to electronic meetings of any other public body.” This language appears to convey the leg-
islature’s intent that the act does not imply a lack of authority for other units of government, but simply
sets out the procedures for and limitations on the use of simultaneous communication for Hyde County.

5. Sections 160A-71(c), 153A-41 of the North Carolina General Statutes (hereinafter G.S.).

6. G.S. 160A-71(c).

7. G.S. 153A-41.

8. Although it might be assumed that state agencies have more flexibility in structuring their meeting
procedures than do local governments, the law is otherwise. State agencies are dependent upon enabling
statutes and are limited to those powers expressly granted by the constitution or legislature and those
implied by those powers expressly granted. See High Rock Lake Partners, LLC v. N.C. Dep’t of Transp.
(DOT), 366 N.C. 315, 319, 735 S.E.2d 300, 303 (2012) (citations, internal quotation marks omitted) (“The
DOT possesses only those powers expressly granted to it by our legislature or those which exist by neces-
sary implication in a statutory grant of authority. . . . [T]he responsibility for determining the limits of
statutory grants of authority to an administrative agency is a judicial function for the courts to per-
form. ... In making this determination we apply the enabling legislation practically so that the agency’s
powers include all those the General Assembly intended the agency to exercise.”).

9. G.S. 160A-74, 153A-43.

10. G.S. 160A-75.
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is required. The provision is capable of being applied, however, to a member who participates
from a remote location, since the crux of the provision is that a person must be excused from
the meeting or excused from voting in order to avoid being counted as voting. A remote par-
ticipant, if considered to be present for purposes of a quorum, could be excused from voting or
from the meeting (by terminating the electronic connection) in order to avoid being counted

as voting “yes” under the statute. Since there is no other provision in the city or county statutes
that specifically requires physical presence, it is an open question as to whether a remote partici-
pant may be counted for quorum purposes.

If a person participating electronically is not necessary to establish a quorum—that is, if the
number of members physically present is sufficient to establish a quorum—such participation
creates no risk to the validity of the meeting. If the remote participant is necessary to establish
a quorum, however, or if he or she casts a deciding vote, the action taken in the meeting may
be subject to challenge. In that case, it will be up to a court to resolve the issue of whether such
participation is valid in North Carolina.

Cases Addressing Electronic Participation
Cases in other states have held that a local governing board member can be considered “pres-
ent” when participating electronically from a remote location. A Maryland case, for example,
found that a requirement for physical presence was satisfied by a board member’s participation
by telephone, holding, “we believe the term ‘present’ and ‘convene’ can encompass participation
through the use of technology.”!! The Maryland court relied on Freedom Oil Co. v. Illinois Pollu-
tion Control Board,"* in which an Illinois appellate court found that a state agency had author-
ity to conduct a meeting at which two out of six members participated by phone. Relying on an
Illinois Attorney General’s opinion, as well as on other cases, the court found that the board’s
conduct of a special meeting by telephone conference “[fell] within the Board’s specific authority
to conduct meetings” and that it did not violate the state’s open meetings law."®

Would a North Carolina court recognize the possibility of including remote participants
when determining a quorum? At least one North Carolina appellate decision supports the
notion that local government authority should be interpreted in light of changes in technol-
ogy. In BellSouth Telecommunications, Inc. v. City of Laurinburg,"* the North Carolina Court
of Appeals held that the statutory authority for cities to operate cable systems included author-
ity to operate a fiber optic network. The court reasoned that the legislature intended local

11. Tuzeer v. Yim, LLC, 29 A.3d 1019, 1034 (Md. Ct. Spec. App. 2011) (citing Freedom Oil Co. v. IlL.
Pollution Control Bd., 655 N.E.2d 1184, 1191 (Ill. App. Ct. 1995)), cert. denied, 35 A.3d 489 (Md. 2012)
(phone participation by zoning board member did not violate open meetings law).

12. 655 N.E.2d 1184 (11l App. Ct. 1995).

13. Id. at 1189. Although this case involved a state agency, the court noted that such agencies do not
have inherent authority, so the question addressed by the holding is analogous to the question of whether
electronic participation is within the scope of a local government’s authority to conduct meetings (see
supra note 8). While the Freedom Oil case acknowledges other cases holding that physical presence is
required, those cases involved alleged violations of open meetings laws when electronic meetings were
held without public notice or access. These cases are not relevant to the issue of whether such participa-
tion is lawful when conducted as part of a properly noticed meeting, with public access, under the North
Carolina open meetings law, which explicitly recognizes electronic meetings.

14. 168 N.C. App. 75, 606 S.E.2d 721, discretionary review denied, 359 N.C. 629 (2005).
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government activity to “grow in reasonable stride with technological advancements.”*> Advances
in technology have improved the quality and convenience of remote participation. Indeed, many
citizens regularly watch board meetings in the comfort of their own homes via live streaming

to televisions and computers. As noted below, the open meetings law has for decades included
procedures for conducting and providing access to electronic meetings, and the city and county
quorum statutes do not create an explicit requirement for physical presence.

Until the matter is resolved by legislation or court ruling, however, boards must make their
own judgments, in consultation with their attorneys, as to whether the risk of a challenge is
worth the inclusion of members who cannot attend a meeting. Because there is broad authority
for establishing local procedures, the risk of challenge can be minimized if electronic participa-
tion is allowed only when the number of physically present members is sufficient to establish a
quorum.

Rules for Appointed Boards

This discussion has, so far, focused on city and county governing boards, since there are spe-
cific statutes that govern their quorum and voting requirements. But local governing boards, in
turn, create many appointed boards, whose purposes and procedures are established in local
ordinances and resolutions. These boards are rarely subject to specific statutory requirements.'®
Local governments are free to establish the procedures for these boards, and these proce-

dures could include provisions for remote participation. As noted below, special consideration
should be given to the use of electronic participation in boards that function as quasi-judicial
decision-makers.

North Carolina Open Meetings Law and Electronic Participation

Compliance with the state open meetings law" is an essential component of a lawful meeting.
This law requires public bodies to provide notice of and access to “official meetings.”'®* Under the
statute, an “official meeting” occurs when a majority of a public body meets, assembles, or gath-
ers together at any time or place to conduct the business of the public body. “Official meeting”
also specifically includes “the simultaneous communication by conference telephone or other
electronic means.”"

The statute’s mention of a conference call or other electronic means of gathering is sometimes
interpreted as a source of authority for electronic participation in local government and other
public board meetings. After all, if a board is considered to be in an official meeting when its
members gather together electronically, perhaps a partially electronic meeting is also considered
an official meeting, which is authorized under the open meetings law. This interpretation is not
universally accepted. Indeed, the language is open to several interpretations.

15. Id. at 86—87, 606 S.E.2d at 728.

16. An important exception is local boards of adjustment, which carry out specific quasi-judicial func-
tions and are governed by statutory provisions affecting voting and conflicts of interest. See G.S. 160A-
388; 153A-345.

17. G.S. Chapter 143, Article 33C.

18. See G.S. 143-318.10(a) (“each official meeting of a public body shall be open to the public, and any
person is entitled to attend such a meeting”).

19. G.S. 143-318.10(d).
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The open meetings law is designed to make sure that the public has access whenever a major-
ity of the members of a public body—enough to make a binding decision—gather together on
public business. It would be easy to circumvent the statute if members could simply call, email,
or video conference and do their work outside of the public eye. So the statutes include such
electronic gatherings within the definition of “official meeting.” But does the inclusion of elec-
tronic meetings authorize these types of meetings for all public agencies, or does it simply make
clear that (1) if these types of meetings occur and notice is not given, they are illegal, and (2) if
these types of meetings are otherwise authorized, public notice and access must be provided?

The statute clearly implies that at least some types of public bodies may lawfully conduct
electronic meetings. If all the statute did was to include electronic meetings in the definition of
an official meeting, it could be viewed as prohibitive—designed to make clear that members of
public bodies can’t avoid the requirements of the statute by meeting electronically. But the law
also includes procedures for conducting electronic meetings, requiring notice and a location at
which the public may listen to a meeting conducted electronically.* There would be no reason
to include these provisions if no public bodies have or could ever have authority to conduct a
valid electronic meeting.

School of Government faculty members who are familiar with the act’s history have long
advised that the language regarding electronic and telephone conferencing was included
because some public bodies, primarily some state boards, were already conducting meetings by
telephone. The provisions were apparently designed to make sure that there was a guarantee of
public access to such meetings. While the law does recognize the possibility of electronic meet-
ings, the open meetings law itself neither creates nor restricts the authority of particular types
of public bodies to conduct electronic meetings. It simply describes the types of meetings to
which the public has access and prescribes procedures for providing access whenever electronic
means are used.

It is important to note that the open meetings law provisions relate to meetings of a major-
ity of a given board. Nothing in this law—or in any other statutory provision relating to public
bodies—directly addresses the validity of electronic participation by individual members of a
public body in a properly noticed meeting. Nonetheless, the recognition of and rules for elec-
tronic meetings in the open meetings law suggest that electronic participation by members of
a board will not violate the open meetings law, so long as procedures for providing access are
met.*!

Board Discretion to Allow Electronic Participation

Assuming that remote participation in a board meeting is legal or does not pose a risk of legal
challenge, does a local government board member have a right to participate remotely? The
answer is “no.” There is no legal basis for asserting such a right. As noted above, a governing
board has authority to establish the rules for its meetings. It is up to the board to decide, by
majority vote, whether or not to allow such participation and, if so, under what circumstances
and subject to what rules.

20. G.S. 143-318.13(a).
21. See Tuzeer v. Yim, LLC, 29 A.3d 1019 (Md. Ct. Spec. App. 2011), cert. denied, 35 A.3d 489 (Md.
2012) (phone participation by zoning board member did not violate open meetings law).
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Local Policies for Remote Participation

There are both practical and legal considerations that a local government should address if it
decides to allow remote participation. For example, local policies should specify when remote
participation will be allowed and how the process will be managed when it occurs.

When developing local policies, a governing board should consider the purposes of meetings
and the laws that govern them. Most of the legal requirements are designed to provide public
access to every aspect of the deliberative and decision-making process, except when it takes
place in closed session. Meetings are also for the benefit of the members of the public body
themselves. The decision-making process involves interaction among the members, as well as
member interaction with the public. A state remote participation policy that was reviewed for
this bulletin stated that its purpose was to promote full participation of board members while
ensuring access and transparency for the public.?? A balance of these considerations is a useful
goal when developing procedures for remote participation.*

Technological Considerations
Technology provides many choices for audio and video access so that remote participants can
be seen and heard at the meeting’s physical location. But not every jurisdiction will have that
technology in place, along with the staff resources to manage and maintain it. It may require
added expense and more than the usual advance planning to make sure everything works at
the meeting. This may be even more challenging for emergency meetings in which electronic
participation may be important due to the short notice involved. Even with a decent phone con-
nection, a remote participant may not be able to observe the other board members or the public.
This may be a technical and legal issue for quasi-judicial hearings, as discussed in more detail
below. Two-way video is a possible solution, as it can improve the experience for both the board
members and the public, but it is heavily dependent on high-quality video systems and adequate
Internet connectivity transmission speeds (i.e., broadband) in order to minimize delays and
content loss.

Guidelines promulgated by the Massachusetts Attorney General’s Office specify which
remote participation methods may be used during a public body’s meetings:

Acceptable means of remote participation include telephone, internet, or satel-
lite enabled audio or video conferencing, or any other technology that enables
the remote participant and all persons present at the meeting location to be
clearly audible to one another. Accommodations must be made for any public
body member who requires TTY service, video relay service, or other form of
adaptive telecommunications. Text messaging, instant messaging, email and
web chat without audio are not acceptable methods of remote participation.*

Technical glitches can become distracting, can disrupt the flow of a meeting, and may create
legal issues about whether and at what specific times a person is considered to be present. Local

22. MAss. ATTORNEY GEN.S REGULATIONS, 940 CMR 29.10, Remote Participation,
www.mass.gov/ago/government-resources/open-meeting-law/940-cmr-2900.html#Remote.

23. Attorney General of Massachusetts, Attorney General’s Open Meeting Law Guide, “May a Member
of the Public Body Participate Remotely?” www.mass.gov/ago/government-resources/open-meeting-law/
attorney-generals-open-meeting-law-guide.html#Remote. These guidelines provide a good example of
matters that may be addressed in a remote participation policy.

24. See id., “What Are the Acceptable Means of Remote Participation?”

©2013 School of Government. The University of North Carolina at Chapel Hill
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governments that allow remote participation should create and test internal procedures so that
the necessary arrangements are reliably in place for remote participation when it occurs.

When to Allow Remote Participation

Reasons for Remote Participation

A review of remote participation polices and rules currently in use (mostly from other states)
reveals that the decision about when remote participation should be allowed involves core policy
and board relation issues. A board member who regularly misses board meetings may be viewed
as simply not placing sufficient priority on board service.”® To promote regular attendance,
policies typically allow remote participation only in specific circumstances when a member is
unable to attend. Examples include illness or disability of the member or a close relative, mili-
tary service, unexpected lack of child care, family emergency, and work or public service obli-
gations that require the member to be away. Policies may also include a statement that remote
participation will not be allowed solely for the convenience of the board member or merely to
avoid attending one or more particular meetings.

Permissible Only When a Quorum Is Present

Some policies allow remote participation only when enough members are physically present
to constitute a quorum. This eliminates the legal issue, discussed above, regarding whether a
remote participant can be considered to be present for purposes of establishing a quorum. It
also, in effect, places a limit on how many people can participate remotely at a single meeting.
This promotes ease of interaction among board members and potentially reduces technologi-
cal challenges that might arise if more than a few members are connected electronically from
separate locations. Some policies explicitly limit the number of members who can participate
remotely in a particular meeting.

Permissible Only for Certain Kinds of Meetings
A policy might designate specific kinds of meetings at which remote participation is or is not
permitted. Two types of meetings involve unique challenges for remote participation: quasi-
judicial hearings and closed sessions.

Quasi-Judicial hearings. Local elected and appointed boards sometimes have responsibility
for making decisions and conducting procedures in a quasi-judicial capacity. This occurs, for
example, in a personnel grievance or termination hearing and in several types of land use pro-
ceedings, such as consideration of conditional or special use permits or variances. Quasi-judicial
proceedings place the board in the role of a judge, hearing evidence and applying a legal stan-
dard found in an ordinance or statute. North Carolina courts have held that the basic elements
of due process must be met in a quasi-judicial hearing, such as sworn testimony, an opportunity
for the parties to be heard, and a neutral decision-maker.?® Board members must at such hear-
ings observe and evaluate the evidence and testimony, and the parties must have an opportunity
to be heard. The board must decide the matter on the evidence presented and cannot rely on ex

25. Although there is no authority under North Carolina law for a city or county governing board to
sanction or remove a board member for too many absences, rules for optional appointed boards could
include sanctions, including removal, for failure to attend. See Frayda Bluestein, “Unexcused Absences,”
Coates’ Canons: NC Local Government Law Blog (UNC School of Government, Jan. 24, 2013), http://
canons.sog.unc.edu/?p=6975.

26. Humble Oil & Ref. Co. v. Bd. of Aldermen, 284 N.C. 458, 470, 202 S.E.2d 129, 137 (1974).
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parte communications. Both the board and the applicant or petitioner have important roles in
meeting these requirements, which include being able to observe evidence and demeanor and
engage in cross-examination. Remote participation by one or more members of a quasi-judicial
body raises special concerns in light of these requirements. Even though members who are
physically present may receive or send information during the meeting using mobile electronic
devices, remote participation may make it more difficult to monitor their communications for
compliance with the standards that apply to quasi-judicial proceedings.

Given the additional legal and technical requirements that may apply to quasi-judicial hear-
ings, a governing body might want to implement a policy prohibiting remote participation in
these types of meetings. If a board’s policy does allow remote participation, however, it should
include minimum requirements for ensuring that both remote participants and the other par-
ties involved can participate in and observe the proceedings as necessary to meet the applicable
level of due process.

Closed sessions. The open meetings law provides several reasons for public bodies to meet in
closed session.” For some—but not all—of these situations, remote participation can present
challenges. If the purpose of the meeting is to preserve confidentiality (such as for attorney-
client communications?® or personnel matters?), for instance, remote participation may raise
concerns about whether information is being improperly shared.

Of course, even individuals who are physically present might be difficult to monitor given
how easy it is to communicate with others electronically using mobile devices. Furthermore,
although many board members may assume that it is illegal to share information from closed
session meetings, the open meetings law does not explicitly prohibit it. Indeed, a person who
is physically present at a meeting who communicates electronically (for example, by text mes-
sage) with someone outside the meeting is not necessarily violating the law. A legal issue arises
only with respect to communications involving specific types of information or records that are
confidential under a specific legal provision.*

A local policy might prohibit remote participation in all closed sessions, or it might bar it only
in those dealing with confidential information. In cases where remote participation is allowed,
procedures might be developed to ensure, to the extent possible, that the non-present member is
alone and can be seen and heard by all the members participating.

Procedures for Remote Participation
Approval Process
As noted above, local policies may allow remote participation only for specified reasons. Policies
may also require that a person must request approval to participate remotely in advance, for
example, by filing a request with the clerk at least twenty-four or forty-eight hours in advance
of the meeting, with exceptions, perhaps, for emergency meetings. The policy should delineate
whether the board or some designee of the board must approve the request.

It is important to consider the potential for abuse and manipulation should the board not
have objective bases and procedures in place for approving or disallowing remote participation.

27. See G.S. 143-318.11.

28. G.S. 143-318.11(a)(3).

29. G.S. 143-318.11(a)(6).

30. See Frayda Bluestein, “What Happens in Closed Session, Stays in Closed Session . .. Or Does
[t?” Coates’ Canons: NC Local Government Blog (UNC School of Government, Dec. 9, 2009), http://
canons.sog.unc.edu/?p=1463.

©2013 School of Government. The University of North Carolina at Chapel Hill
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Even without the added dimension of remote participation, board majorities can schedule meet-
ings or agenda items, knowing when particular members will or will not be able to attend. The
potential for manipulation increases if the same majorities have complete discretion in deciding
whether individual members are allowed to participate remotely. This is of special concern if
remote participants are allowed to vote, a matter discussed below.

Discouraging Excessive Absences

A local policy might limit the number of times an individual board member may participate
remotely. Even if there is no authority to sanction members for excessive absences (as is the
case for governing board members),* the board has discretion to disallow remote participation
in cases where board members are abusing the privilege. Board majorities must exercise this
authority carefully to avoid manipulation of the process for political advantage.

Voting and Written Ballots

A local policy should address the question of whether remote participants may vote and, if so,
what procedures will be used to record and verify their votes. If a remote participant is consid-
ered to be present, the presumption is that he or she would be entitled to vote. Indeed, under
the voting statute for city governing boards, a person is presumed to vote “yes” if he or she is
present by remote means and has not been excused from voting. For these reasons, it would be
important to have specific means for determining whether a person is still participating when a
vote comes up. Policies can provide for a person to explicitly notify the board when the remote
participant is leaving the meeting or rejoining the meeting by terminating or restarting the
electronic connection. A policy could also state that a person is not considered present if the
connection is lost unintentionally, due to technical problems.

A voice vote by telephone, which can be heard and recorded, could satisfy the basic voting
requirements, unless votes are being taken by written ballot. It is possible that a fax, email, or
text could be considered a written ballot, if the notion of an electronic signature (generally now
accepted as binding in other circumstances) is accepted in this context. The obvious concern
would be whether the remote participant in fact did the voting, but a person participating by
electronic means could verify the action or, if there is video, could be observed doing it.

Minutes to Reflect Remote Participation

Minutes of meetings at which remote participation occurs should reflect which members are
physically present and which are not. They should also reflect when members are excused from
voting or are excused to leave or rejoin the meeting, just as they would for members who are
physically present.

Majority of Board in a Remote Location

In most cases, the need for remote participation arises when a majority of the board meets in its
regular location and one or two members are unable to physically attend. It is possible to imag-
ine, however, a situation where a majority of a board is away, perhaps together attending training
or a meeting, and a need for a meeting arises. Consider a five-member board, with three mem-
bers who are out of town. An issue arises, and the mayor calls a special meeting to take place in
city hall, with the three absent members participating by conference telephone call. For cities,
there is no legal requirement regarding where meetings take place, but the notice of the meeting

31. See supra note 25.
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must identify its location. If the city follows the procedures for providing visual and audio
transmission at city hall under G.S. 143-318.13(a), it would appear that a notice stating that the
meeting will take place at city hall would be valid, even if a majority of the board is participating
from another location. It might be prudent to also provide notice of the location at which the
three members are located, if they are all in the same place.

Under state law, a county board of commissioners must hold its meetings within the county,
except in certain specified cases.?* In the absence of any specific authority to the contrary;, it is
best to assume that a majority of the board must be physically present in the county to comply
with this requirement. Although it is technically possible for citizens to attend a meeting in the
county at which a majority of the board is participating and can be seen and heard by electronic
transmission, this approach might not be viewed as being compliant with the in-county meeting
requirement.

Conclusion

Is remote participation more trouble than it is worth? That is up to local boards to decide.
Despite some uncertainty about the legality, for quorum and voting purposes, of remote partici-
pation, it is clear that there are and will continue to be times when both the board’s and the pub-
lic’s interests are best served by accommodating one or more board members’ need to partici-
pate from another location. Indeed, a remote participant seems not so different from those who
are present, when you consider the extent to which technology permeates meetings. Citizens
participate remotely through video streaming, and members and attendees increasingly access
electronic devices during meetings. Local policies addressing the legal and practical aspects of
remote participation for elected and appointed boards can balance the needs of the boards and
the needs of citizens, while incorporating available technology to accommodate these interests.
This bulletin has emphasized the two biggest legal risks in allowing remote participation:
the possibility of a challenge to (1) the presence of a quorum and (2) the validity of a vote cast
remotely, especially if the remote participant casts the deciding vote. The first risk can be
avoided by adopting a local policy that requires a quorum to be physically present. The second
risk may not be one that can be avoided by local policy. As noted above, a person who par-
ticipates in a meeting remotely and is considered to be present has a right to participate fully,
including in voting. It may not be possible to know in advance whether the remote participant
will be the deciding vote, and it would open the process to unacceptable manipulation if remote
participation rights were determined based on the expected outcome of a particular vote. So
this risk is one that board members may have to consider and balance against the value of full
participation in deciding whether to allow remote participation.

32. G.S. 153A-40.
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